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Court of Appeals of the District of Columbia. 


No. 4403. 

Mary E. S. K. Gilvy et al., Appellants, 

V9. 

Charles Jacobsen et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 42283. 

William G. Johnson, Surviving Trustee, Plaintiff, 

vs. 

( iiARLEs Ja(*oi$skn, (hiARLr:s II. IvAun, Edith Sanger Carlisle, 
Executrix of James M. (’ariisle; Thomas J. D. Fuller, James L. 
Whiteside, Mary P]. S. K. Gray, Lester Kimmell, Mary G. Kim* 
mell, iMinice Kimmell, Louise M. Kimmell, and Frances E. Kim¬ 
mell’, Defendants. 


Fnitei) States of America, 

District of Columbia, hs: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the (’ity of Washington, in said District, at the time? 
hereinafter mentioned, the following {)apers were filed and proceed¬ 
ings had. in the above-entitled cause, to-wit: 
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1 Bill of Interpleader. 

Filed Februarv 27. 1024. 

% 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 422S3. 

William G. Johnson, Sunivin^ Trustee, IMaintitf, 

vs. 

Charles Jacohsen, Charles H. KArn, Edith Sanger Carlisle, 
Executri.x of James M. Carlisle; Thomas J. D. Fuller, James L. 
Whiteside, Mary E. 8. K. Gray, Tester Kimmell, Mary G. Kim- 
mell, Eunice Kimmell, Louise M. Kimmell, and Frances E. Kim¬ 
mell, Defendants. 


The plaintiff, William G. Johnson, surviving: trustee, respectfully 
represents as follows: 

1. That heretofore, to wit, on the 17th day of June, 1001, one 
William Lambell Kimmell was seized, in fee, of an undivided one- 
fourth interest in lot numbered two (2) in W. A. Hradlev’s sub- 
division of .<(juare numbered three hundred and ninety-one (J91), 
in the (’ity of Washington, District of (’olumbia, .sn<l subdivision 
beinjj; recorded in Liber X. K., folio 20o of the records of the Sur¬ 
veyor’s Office for the District of ( olinnbia: and beinji; so seized he 

executed a deed of trust, wherein and wherebv he eonveved the said 

• « 

land to the plaintiff and to O.^car Luck(‘tt ami the survivor of them, 
his heirs and a.<signs. in trust, inter alia, to secure the payment of 
ten promissory notes executed by sai<l William Lambell Kimmell, all 
dated June 17, 1901, and payable to the order of Maurice Kelly, on 
or before two y(‘ars after date, anurenatinn the sum of »i'.’>,49:>.0o, and 
bein^ for the several amounts followinu;, that is to .<ay: One for $()00: 
three for the sum of .$r>00 each: one f(H’ the sum of $.‘)97.74: one for 
the sum of $220.27); one for the sum of $200; one for the sum of 
$195.81 ; one for the sum of $187.L). and one for the sum of 8187.12. 

The .'^aid deed pive to the tiustees and the survivor of them 
2 the power, and impo.<ed upon them the duty, to .<ell .siid r(*al 
estate at ])ublic auction, in the event of failure to pay said 
notes or any of them, when reipiested so to do by any hobler of jsaid 
notes, or anv of them. The .<ai<l <1 (*(m 1 of trust was diilv acknowl- 
edged and was recorded July 11, 1901. in Liber 2555. folio :>98, et 
seq., one of the Land Uecords for the DL^tricl of Columbia, and the 
same is herewith tiled, marked ‘‘Exhibit 

2. The said Oscar Luckett died in May, 1912, and the j)laintiff 
thereu[)on became, by operation of law. the surviving and sole trus¬ 
tee, under said deed of trust. 


M. E. S. K. GRAY ET AL. VS. C. JACORSEN ET AL. 


3 


r>. On or al)out Juno 14, 1020 , tlio defendant, Charles Jaeobsen, 
as holder of two of said notes, directed plaintiff to execute stud deed 
of trust, l)y a sale of said real estate, and after due proceedings, under 
said deed and in accordance with its provisions, plaintiff sold the said 
real estate to the defendant, Mary E. S. K. Gray, for the sum of 
cash, and the expenses of sale amounted to $307.92. 

4. At the time said deed of trust was executed and continuously 
thereafter, and at the time of the .<aid sale, the defendants, Mary E. 
S. K. Gray, Lester Kimmell, Mary G. Kimmell, Eunice Kimmell, 
Loui.«e M. Kimmell and Frances E. Kimmell, were tenants in com¬ 
mon, in fee, with William Lambell Kimmell, or with his heirs, after 


his death, which occurred on the 22d day of July, 1920. 

T). The |)laintiff is informed and helieves that the present holders 
of the promis.«ory notes secured hy said deed of trust are the defend¬ 


ants, Jacol sen, IJauh, Carli.de, Executrix, Fuller and Whiteside. 


0. The terms of .sale were that the plaintiff, as tradee, should con¬ 
vey a good title to the purcha.'^er, free of liens, including taxes to day 


of .sde. 


7. The plaintitf further shows that the defendant, Mary E. S. K. 
Gray, has notified ]>laintiff that, owing to the failure of the .said 
William Lamhell Kimmell to pay his jirojioiiion of taxes as- 
3 se.^sed hy the District of Columhia on said real' e.state, during 
a long .‘ieries of years, to prevent the sale of the projierty for 
I.MXi's and the a(*crual of an adverse title to her own share, she was 
compelleil to pay and did jiay to the Collector of taxes, in addition to 


her own share, the share of taxes due hv said William Lamhell Kim¬ 


mell, amounting to the sum of $959.44, for which, with interest 
thereon, from the times of payment, she claims to he subrogated to 
the lien of the District of Columhia, and that she has a lien on said 


real estate for said sum and that under the terms of sale she is entitled 


to have the .«aid lien di-^^charged and paid out of the proceeds of said 
.‘^ale. 


The f)laintifi‘ further shows that the defendants, Le.‘iter Kim¬ 
mell, Mary G. Kimmell, Eunice Kimmell, Kex Kimmell, Louise M. 
Kimmell and Frances E. Kimmell also elairn that, hecau.se of the 
failure of .<aid William Lamhell Kimmell to pay his jiroportion of 
taxes a.'-s(‘s.<(‘<l hy the District of Columhia. on .'^aid real estate for cer¬ 
tain years when the .<aid Mary 1C. S. K. Gray did not pay his said 
shan*, that they were comjielled to pay his share of said taxes, in addi¬ 
tion to their own share, to redeem .‘^aid real estate from tax-.sales, and 
to prevent the accrual of a hostile title to their own share of .said real 


estate, through such tax default, and that they did pay the shares of 
said taxes due hy .«aid William Lambell Kimmell, amounting to the 
sum of $2LS.51, for which sum, with interest from the dates of such 


payment, they claim to he subrogated to the lien of the District of 
Columhia, and that they have a lien on said real estate for the sums 
paid, with interest paramount to the lien of said noteholders, 
which they are entitled to have jiaid out of the proceeds of sale. 

9. Plaintiff further shows that .‘Jaid note-holders deny the right of 
any of said tenants in common to hold a lien on said real estate by 
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reason of said tax-payments or to lie paid for tlie same out of the pur¬ 
chase-money, and demand that tlie plaintiff, as trustee, apply the 
entire net proceeds of said sale, pro rata, to the said jiromissory notes, 
while the other defendants demand that their said advances for taxes 
be refunded to them out of said net proceeds of sale, before 
4 applying any part thereof to the said promissory notes and 
the plaintiff is subject to suit by either of said contiicting 
claimants to said fund, all of whom claim under said William Lam- 
bell Kimmell, the grantor in said trust. 

10. The plaintiff has no interest in said fund, nor in the claims 
of any of said fiarties, and is advised and believes, and therefore 
avers, that as such trustee, to protect himself in the proper adminis¬ 
tration of the trust, and from a multiplicity of suits, he has the right 
to invoke the aid of this Court, and to recjuire that the .said .several 
defendants interplead herein as to their resjiective claims and abide 
by the order and decree of this Court, and that the plaintiff may be 
instructed by this Court, as to what disposition he shall make of 
the net [iroceeds of .«aid .«ale. 

Plaintiff therefore prays: 

1. That the United States writ of subjKena may i.ssue to the .said 
<lefendants and every of them, commanding them to appear and an¬ 
swer the exigencies of this hill. 


2. That the .snd several ilefendants he reijiiired to interplead 
herein and establish their respective rights. 

d. That the plaintiff, as trustee, may he directe<l by decree of this 
(V)urt. how to apply the said proceeds of .«ale. 

4. That plaintiff may have such other and further relief as to the 
Court mav seem fit. 


District of Columbia, 


WM. G. JOHNSON, 


Surviving Trustee. 


I do solemnly swear that I have read the bill by me above sub¬ 
scribed and know the contents thereof and that the facts therein 
stated are true as I verily believe. 

WM. G. JOHNSON. 


Subscribed and sworn to before me this 27th dav of Fehruarv, 
1924. 

MORGAN H. BEAC’H, 

By H. B. DERTZBAUGH, 

Clerk. 

5 Exhibit A. 


This Indenture, made this seventeenth dav of June in the vear of 

• • 

our Lord one thoii.<and nine hundred and one, by and between 
William Landiell Kimmell, of the Di.rtrict of Columbia, and Alice N. 
Kimmell, his wife, parties of the first part, and William G. Johnson 
and Oscar Luckett of the same place, parties of the second part, 
witnesseth: 
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Whereas the said William Lambell Kimmell is justly indebted 
unto Maurice Kelly in the just sum of thirty four hundred and 
ninety three dollars and five cents ($8,498) beinjj; money lent by 
the said Kelly to the said Kimmell, for which the said William Lam- 
hell Kimmell has made and jiassed his ten promissory notes to the 
said Maurice Kelly, all of said notes hearing even date with these 
1>» ‘esents and all payable to the order of the said Maurice Kelly on 
or before two veal’s after date, one of said notes being for the prin¬ 
cipal sum of six hundred dollars ($()()()), one for the principal sum 
of two hundred and twenty live dollars and twenty five cents 
($22.'>.’2.')), one for the principal sum of one hundred and ninety 
live dollai’s and eighty one cents ($195.81), one for the principal 
sum of two hundred dollars ($’200), three of said notes for the prin¬ 
cipal sum of five hundred dollars ($500), each, one for the principal 
sum of three hundred and ninety seven dollars and seventy four 
cents ($897.74), one for the principal sum of one hundred and 
eightv seven dollars and twelve cents ($187.1*2) and one for the 
principal sum of one hundred and eighty seven dollars and 
♦) thirteen cents ($187.18), each of said ten notes bearing in¬ 
terest at the rate of six per centum ])cr annum payable in 
e(pial semi-annual instalments; the principal and interest of all of 
said ten notes being payable at The National Bank of Washing¬ 
ton, of Washington, I). C. 

And whereas the said parties of the first i)art, for and in con¬ 
sideration of the premises, desire and have agreed to [)rovide an 
ade(jiiate security for the full and punctual payment of the said 
prou!i.«^sory notes and the interest thereon, when due, and all })roper 
c(ists and charges in and about the same, and all taxes and insur¬ 
ance premiums, when due, on the hereinafter described real estate, 
and all other lawful charges thereon, do therefore, execute these 
presents. 

Now, therefore, this Indenture witnesseth, that the said parties 
of the first part, for and in consideration of the premises aforesaid, 
and further the sum of one dollar in lawful monev of the United 
J8tates to them in hand paid by the said parties of the second part, 
at and before the sealing and deliver}' of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released and conveyed, and do, by tliese |)resents, 
grant, bargain, sell, alien, enfeoff, release and convey unto the said 
j»arties of the second part, the survivor of them, his heii’s and as¬ 
signs, all that ])iece or parcel of land lying and situate in the City 
of Washington in tin' District of ('olumbia, and known and des¬ 
ignated as and being lot numbered two (2) in W. A. Bradley’s 
subdivision of square numbered three hundred and ninety one 
($891), as ])er ])lat recorded in Liber N. K. at folio 205 of the rec¬ 
ords of tlie office of the Surveyor of the District of Columbia, 
7 the interest in .said land hereby conveyed being an undivided 
one-fourth interest, together with all the improvements, 
ways, easements, rights, privileges and appurtenances to the same 
belonging, or in anywise appertaining, and all the estate, right, 
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title, interest and claim, either at law or in eciuity, in possos.^ion or 
expectant, l>y way (d rever.<ion or remainder, or otherwise however, 
which the said parties of the first part now have or may hereafter 
acquire in and to the said descril»cd real estate and |»remises, or any 
I)art or parcel thereof. 

To have and to hold the said <lescrihed real estate and premises 
and ai)purtcnances unto and to the use of the said ]>arties of the 
second part, the survivor of them, his heirs and assigns, in ami 
upon the trusts, nevertheless, luaeinafter mentioned and declared, 
that is to siiv: 

V 

In trust, to permit the .<aid William l.amhell Kimmell. Ins heirs 
and assigns, to use and occupy the said described premises, and the 
rents, issues and ]»rotits there<»f to take, have and a)>]>ly to and for 
his and their .<ole use ami l»cnelit. imlil default he made in the 
payment of .siid promissory not(s or any of iluaii, <ir in the |»ay- 
ment of any instalment of interest on sai<l promissory notes or any 
of them or any proper cost, charge or cfumnission, half-commis¬ 
sion or expense in and about the .<ame, (»r any taxes, or insurance 
premiums when due as aforesaid. 

And upon the full payment (»f all of said ju'omissorv notes and 
the interest thereon, ami all other proper costs, charges. commi.<- 
sions. half-commissions and ex]>enses, at any time hehni* the sale 
hereinafter provi<led for, to rclea.<e and re(M)nvey the said <lescrihed 
]U*emises unto the said William Lamhell Kimmell. his heirs, 
8 and assigns, at his and their c()sl. 

And uj)on this further trust, 'riiat. upon default Ikmiiu made 
in the j»ayment of the said javnoissorv notes or any of them or any 
interest thereon, or any taxis on .slid real etsatc. or any insurance 
premiums, when and as each rrspecti\(‘ly hiH-omes dne, as afore¬ 
said; or, if any default he made in the payment of any |*ro]>er cost, 
charge, commission, half-eommission or expense in and about the 
same, then the whole of said indelitedne.'js may. at tlw ojition of any 
party hereby secured, he considered immediately due and ]>ayable; 
and in anv such case, and at anv time after anv such default, to 
.«ell the said land and premises, at jaihlic auction. u]»on such terms 
and conditions and at such time and ))lace and after such previous 
jmblic adverti.-^ement as the .siid ])arties of the .second ])art. the sur¬ 
vivor of them, his heiis, 01 assigns, or the trustee acting in th(‘ execu¬ 
tion of this trust, shall deem advantageous and proper; and to con¬ 
vey the same in fee simple to. ami at the cost of. the purcha.'^er or 
purchasers thereof, who shall not he re(|uired to see to the apjdica- 
tion of the purchase money; and from the proceeds of said sale or 
sales. 

First. To pay all proper costs, charges, and expenses, and all ta.xes 
on said real estate due at the time of sale, and any and all liens upon 
the real estate prior to the one hereby created, if there he any such 
liens then due and payable, and to retain as conqK'usation a com¬ 
mission of live ])er cent (»n the amount of the said sale or sales. 

Secondly. To ]»ay whatever may then remain unpaid of the said 
promis'^ory notes and the interest thereon, whether the same 
0 shall be due or not, together with any sums of money ad- 
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vaiu'Oil l)V aiiv party sei'iirod herobv to ])ay taxes and insnr- 
aiice preiniuins, with interest thereon from the ivspeetive dates of 
payment. 

.\nd. lastly, to pay the remainder, if any, to said William Lamhell 
Kimmell, his exeeiitors, administrators, or assigns. 

And the said William Lamhell Kimmell for himself liis heirs, 

(‘xeeiitoi*s and adminisirators, does hereby eovenant, promise and 

agree to and with the said parties of the seeond part, the survivor 

of them, his heirs and assigns, that they the said ])arties of the first 

part, and their heirs, shall and will warrant and forever defend the 

said pi(‘ee or pareel of ground and premises and a])])urtenanees unto 

the said parties of the seeond part, the survivor of them, his heirs 

and assigns, from and against the elaims of all ])ersons claiming or 

to claim the same, or any part thereof, by, from, under or through 

tluin or anv of them 
« 

.\nd further, that th(\v. the tlw said parties of the first part and 
their heirs shall and will, at any and at all times hereafter, upon the 
re(piest of the said ])arties of the seeond part, the survivor of them, 
his heirs or assigns, make and execute all such other deed or deeds, 
or other assurance in law, for the more certain and effectual con¬ 
veyance of the said piee(‘ or jaireel of ground and premises and ap- 
purlenanees mito the said |»arties of the second ]>art, the survivor of 
them, his heii*s or assigns, and for the better confirmation of the 
trusts intended to he hereby ereati'd, as the said parties of the second 
]mrt, the survivor of them, his heirs or assigns, or any party 
in lierehy seemed, or his, her or their counsel learned in the 
law shall advise, devise or reejuire. 

.\nd the said William Lamhell Kimmell does hereby agree, at his 
own cost, during all the time wherein anv part of the matter hereby 
seeuri'd shall he unpaid, to pay all taxes and assessments on said 
premises when due. ami to keep the said improvements insured 
against (ire, in the naiPiC and to the satisfaction of said parties of 
tlie second part, who shall i)ay whatever may be received by them 
under such policy of insurance to the payment of the matter 
h(‘rehy secured, whether due or not; and that, upon any default 
neglect so to ])ay .said taxes and as.-^essments or so to insure, 
any ]>ar(y .secured hereby may pay .<aid taxes and asse.ssments or 
may have .slid impiovements insured, and the exiien-e thereof shall 
l;(* a eharg(‘ hereby s(‘enii‘d and hear like interest from tlie day of 
paynnmt as the principal matter .S‘eured. 

And it is expressly ])rovided that, if said property shall be ad¬ 
vertised for .sile under the provisions of this deed, and not sold, 
tlien the expenses of any such attempted sale, including one-half 
the eommi.<sion above provided, to be coinjiuted on the amount of 
the debt hereby secured, are hereby secured, and shall he paid to 
.'■aid tru.«tees or the trustee executing this trust. 

And the .'^aid William Lamhell Kimmell does hereby covenant 
ami agree that he will well and truly pay and discharge the in- 
<lehle(ine.'^s heri'hy .<ecured. and will well and faithfully oK'^erve and 
perform all and every of the covenants and agreements herein eon- 
lained and upon his part to be observed and performed. 
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11 In testimony uliereof the sai<l ])arties of tlie first part have 

liereunto set their hands and seals on tlie dav and vear first 
liereinbefore written. 

WM. LAMIIKLL KIMMKLL. [seal.] 
ALICK X. KIMMKLL. Iskal.) 

Signed, sealed and delivered in the presenee of 
DLIILKY T. II ASS AX. 

The letter “X*' on line 4 page 1 and in acknowledgment, on 
lines 5, 13, 21- and the word “Seventeenth” on line 10 in acknowl¬ 

edgment written over erasures hy the Xotary, prior to e.xecution of 
Deed. 


District of Coli mbia, ss: 

I, Dudley T. liassan, a Xotary Public in and for the said District 
of Columbia do hereby certify that William Lambell Kimmell and 
Alice X. Kimmell, his wife, parties to a certain Deed, hearing date 
on the Seventeenth day of June, A. D. HMIl, and hereto annexed, 
personally ai)peared before me in the District aforesaid, the said 
William Lambell Kimmell and Alice X. Kimmell being personally 
well known to me to be the persons who e.xecuted the said Deed 
and acknowledged the same to he their act and deed; and the said 
Alice X. Kimmell Wing by me examiiu'd privily and apart from 
her said husband and having the Deed ahnesaid fully explained 
to her hy me acknowledged the same to he her act and <l(‘ed and 
declared that she had willingly signed, sealed and dclivi'i-ed the 
same and that she wished not to rc'tract it. 

12 Civen under my hand and niy notarial .<eal this Tenth 

dav of Julv A. I>. IDOL 


[notarial seal.] 


DCDLKY T. IIASSAX, 

yotary Pablic, I), of (\ 


(Endorsed:) Received for record Jul. 11 A. D. 1901 :h20 p. m. 
and recorded in Liber Xo. fol. 398 et seq. one of the Land Rec¬ 
ords of the District of Columbia. 11. P. Cheatham Recorder. 


13 Separate An.siver of James L. Mliiteside. 

Filed April 10, 1924. 

♦ ♦♦♦♦♦♦ 

This defendant answering says: 

1. The allegations of the lii^st and second paragraph of said hill 
are admitted. 

2. As to paragraph third of the hill this defendant has no knowl¬ 
edge and therefore neither admits or denies its allegations. 

3. As to paragraphs four and five of the hill this defendant has 
no knowledge except that he is the holder of one of the notes de- 
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scribed in the bill and in the deed of trust for $200. and therefore 
claims his proper share of this fund. 

4. As to parajjj’aphs six, seven and eight of the bill this defend¬ 
ant has no knowledge but calls for strict proof. 

5. As to i)aragraph nine this defendant states that he has made no 
such claim to the tnistee under the trust but he is informed that 
other note holders have made such claim, and he submits his rights 
in the premises to the Court. 

0. As to paragraph ten of the bill this defendant has no knowl¬ 
edge and therefore neither admits nor denies. 

And having fully answered this defendant prays that the decree 
to be entered by this Court .«hall fully ])rotect him in his rights as 
the hohler of the note for $2(10. with interest, on which a 
14 ])avment of $25. was made Julv 24, 1905. 

‘ JAMES L. WHITESIDE. 


FHEDEHTCK 8. TYLER, 

Attorney for Defendant James L. Whiteside. 


District of Columbia, ss: 

r do swear that I have read the jibove answer bv me subscribed 
and that the facts stated are true as T verilv iK'lieve. 

JAMES L. WHITESIDE. 

Subscribed and sworn to before me (his 10th dav of April 1924. 
[seal] william R. NAGEL, 

Notary Public, D. C. 

15 Answer of Defendants Jacobsen et al. 

Filed September 22, 1924. 

*♦♦***★ 

The defendants, Charles Jacobsen, Charles H. Raub, Edith Sanger 
Carlisle, Executrix of the Estate of James M. Carlisle, deceased, re¬ 
serving to them.'selves all manner of objection and exception to the 
insuOiciency of (he bill of com|)laint tiled herein, and reserving to 
themselves all manner of benefit arising from the motion to dismiss 
heretofore tiled in the above entitled case, for the answer to said bill 
of complaint say: 

1, 2, 2>. Answering ]>aragraphs numbers 1, 2 and 8 of said bill of 
comi)laint these defendants admit the allegations thereof, but with 
resj)ect to the direction of the defendant Charles Jacobsen to the 
j>laintitl’ herein as Surviving Trustee requesting a sale of this prop¬ 
erty, because of default, alleged that said notice was given on or about 
January 22, 1928 and not June 14, 1923 as alleged. 

4. Answering j)aragra|)h number 4 of said bill of complaint these 
defendants admit that at the time of the execution of the deed of 
trust referred to William L. Kimmell was the owner of an undivided 
one-fourth interest in the property covered by said deed of trust and 


10 


M. E. S. K. (JKAY ET AL. VS. C. JACOKSEN ET AL. 


was a tenant in eoininnn with tlie owners the remaining three- 
fourth int(*rest; said defendants have no knowledge as to the 
names of the otlier owners and if inateriHl demand striet proof 
tliereof. 

It) T). Answering paragraph numher o of said l)ill of eomplaint 

these defendants sav that the defendant Charles Jaeohsen is 

t 

the owner and holder of two notes in the sum of $500.00 each, se¬ 
cured hy said dee<l of trust and numl)ered respectively 5 and of 10; 
that the defendant Charles H. Kauh is the holder f)f two of sai<l notes 
secured hv said deed of trust, one for the sum of $500.00 and the 
other for the sum of $507.74 and numhered respectively 7 and 8 of 
10; that the defendant Edith Sanger (arli.'^le, Exeeutri.x of the Estate 
of James M. (’arlisle, deceased, is the holder of three of said not(*s 
.secured hy .«aid deed of trust, one of said notes being for the sum of 
$225.25, another for $187.12 and another for $187.15 and numhered 
resf)eetively 2, 0 and 10 of 10; that all of said notes are due and un¬ 
paid and interest thereon is due to the respective holders thereof from 

the 17th dav of June, 1005. 

« 

t>. Answering paragraph numher 0 of sai^l hill of eomplaint these 
defendants admit that the terms of .sde as advertised hy .siid plaintilf 
r(‘<juir(*d sai<l plaintilf, as Trustee, to convey a good title free from 
liens, including taxes to day of sale, hut in r(‘spect thereto allcgt'd 
that sai<l jJaintilf, as Trustee, <lerived his authority to make .sii<l 
,sde from sai<l deed of trust and was hound hv the limitations and 
restrictions therein and could not do other than as provided in said 
deed of trust; these defendants further .siy that the adjustment of 
taxes and liens as advertised contemjilated known liens of record ami 
not .secret liens. 

7. Answering paragrajdi numher 7 of said hill of complaint these 
defendants have no knowledge as to the ])ayment of any taxes hv 
Mary E. S. K. (iray, except as contained in a .statement thereof sent 

said defendants hy .^jaid plaintiff, and in respect to such alleged 
17 payments and advances defendants demand strict ])roof if the 
same is material; further answering said ]»aragra]»h thi'se de¬ 
fendants deny the right of sai<l Mary E. S. K. Cray to obtain any 
lien hv ])ayment of taxes which would he paramount to the lien of 
these defendants; further answering said paragraph these dcfemlants 
denv that said Marv E. S. K. (Jrav, or anvone else, has anv licMi, right 
or interest in the proceeds of said sale prior to the payment of the 
notes secured hy said deed of trust, a portion of which are held hy 
these defendants and in respect thereto demand strict ]»roof. 

8. Answering paragra]»h 8 of said hill of complaint the.«c defend¬ 
ants have no knowledge concerning alleged advancements for tax(\s 
except as contaiiu'd in a statement thereof .<(*nt to the.<e dcfemlants hy 
said plaintiff and these defendants deny the rights of tlu* ]»arties 
therein named to partici|)ate in .slid fund or a.s<ert any interest or 
lien therein hy reason of any alleged payment of taxes and in respect 
thereto, if material, these defendants demand striet j)roof; further 
answering said ])aragra])h these defendants on information and belief 
allege that all of the alleged taxes, advancements or jiayments hv the 
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parties named in said paragraph or by Mary E. S. K. Gray, referred 
to in paragraj)!! 7, were made subsequent to the execution, acknowl¬ 
edgment and recording of said deed of trust under the terms of which 
the notes held hv these defendants are secured and that therefore 
the alleged right of said parties, if any, accrued subsequent to the 
rights of these defendants as holders of said notes; further answering 
said paragraph these defendants alleged upon information and belief 
that during the entire period of time when said alleged tax 
18 payments were made on behalf of said William L. Kimmell, 
that said property was productive of income in a sufficient 
amount to equal the amount of said taxes annually accruing against 
said pro])erty and permit the payment thereof. 

h. Answering j>aragiaph nund)er J) of said hill of complaint these 
defendants admit their denial of the right of Siud |)ersons to claim 
or assert any right or lien with respect to the proceeds of said sale 
which would be in derogation of their respective rights as holders of 
notes secure<l by said (IcckI of trust and are advised and believe, and 
therefore aver, that as against their rights and interest advance¬ 
ments made by a co-tenant of their grantor concerning which they 
were without knowledge or notice, cannot he asserted to defeat their 
rights as accjuired under sai<l deed of trust. 

10. Answering paragi*a]>h numl)er 10 of .^jaid hill of complaint 
thes(‘ defendants denv that said plaintiff is without anv interest in 
said fund nor in the claims of any of said parties and on the contrary 
allege that- he is the Agent and Attorney for the heirs of Andrew 
J. Kimmell and in such capacity has recpiested of the these de¬ 
fendants payment of eertain allege<l tax advancements ])aid by 
him as Agent for .«aid heir covering the interest of said William 
L. Kimmell, the grantor in said deed of trust; further answering 
said paragraph these defendants sjiy that under the terms of said 
deed of trust the powers, duties and obligations of stiid plaintiff 
were set forth and defined and that in resj)ect to the proceeds of 
sale .-iaid ])laintifrs duty and obligation under stiid trust is to pay 
the amount thereof to the persons secured by said deed of trust 
after deducting the expense's incident to said sale and to pay the 
balance, if any, over to the grantor named in sjud trust or his 
heirs; that tlu'se defendants are advised and believe that 
lit by reason of the |>ositiv(‘ duty of said j>laintiff as set forth in 
said deed of trust, h(‘ is not entitled \(> the aid and assistance 
of this honorable (’ourt and not entith'd to interplea<l said fund 
herein. 

And having fully answered said hill of com})laint these defend¬ 
ants pray that the same may he dismissed with costs in their favor. 

(MlAlfLEvS JACOBSEN, 

(MIAS II. RACB, 

EDITH SANGER CARLISLE, 
Excnitr’n' of fhr Esfnf/^ of James M. (^arlisle, 
By WALTER BRUCE HOWE, Attij, 
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District of Columbia, ss: 

We, Charle:5 Jaeol)sen, Charles II. Kauh and Sandier Carlisle, 

K.xecutri.x of the Estate of Janies M. Carlisle, deeeascHl, do solemnly 
swear that we have read the afore^^oing answer hy us siihsiTihed 
and know the contents thereof; that the matters and things therein 
contained of our personal knowledge are true and those stated upon 
information and helief we helieve to he true. 

CIIAKI.ES JA(M)15SEX, 

CIIAS. 11. KATB 
EDITH SANtlEK CARLISLE, 
Executrix of the Estate of James M. Carlisle, 
hy WALTER HRUCE HOWE, Atti/. 


SubsiTibed and sworn to before me this 22nd dav of Sptemher, 
A. D. 1924. 

STANLEY D. WILT, (seal.! 

Xotarif Puhlic. 
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Ansu'er o/ Thomas J. D. Fuller 
Filed Deeemher 24, 1924. 


The answer of 1'homas J. D. Fuller to the Bill of Complaint of 
Win. O. Johnson, Surviving Trustee, against him and others in 

('haneerv exhihited. 

« 

1-10. This defendant admits the allegations of fact contained in 
paragraphs one to ten, inclusive. 

Further answering said hill, he .<ays that he is the owner and 
holder of the pronn.'^.'^ory note for »$t)(t0. in the first paragraph of sai<l 
bill mentioned: that the same is overdue and unpaid and that in¬ 
terest is due thereon from the 17th dav of Deeemher 1904. He has 
no personal knowlo<lge as to whether the defendants, co-tenants of 
said William Lamhell Kimmell paid the share of taxes of ^^aid Wil¬ 
liam Lamliell Kimmell on siud real estate, as it is alleged they claim 
to have done, and he can neither admit nor deny said facts, and de¬ 
mands proof thereof. 

As to the mattei*s of law .'Ct forth in said hill, he is advi.<ed he i." 
not recpiired to make answer, jind he suhmits his rights in that re¬ 
gard to the judgment of the Court. 

And having fully answered, he ju'ays to he hence dismisse<l with 
his reasonable costs. 

THOMAS J. D. FULLER. 


District of Columbia, 

Thomas J. D. Fuller, Wing duly sworn, <leposos and siiys: That 
I have read the answer bv me above subscribed and that the facts 
therein stated are true, as 1 verilv believe. 

THOMAS J. I). FI LLER. 
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21 Subscribed and sworn to before me this 20th day of De- 

ceinl>er, 10*24. 

[seal.] WM. II. DORSEY, 

yotai'i/ Public, I). C. 

Answer of Mary E. S. K. Gray. 

Filed December 24, 10*24. 


4'lie answer of Mary E. S. K. (Iray, to the Rill of (omplaint 
jiujainst her and others in Chancery exhibited. 

I-IO. This defendant admits the allegations of the siiid bill to be 
true and consents that the court may grant the relief i)rayed for in 
the sj)ecial and general prayers thereof. 

Further answering said bill, this defendant says that for a long 
time, to wit, fiom the year 1001, to his death on July *22, 10*2tt, the 
said William L. Kiinmell, tenant in common with this defendant, 
failed to pay any part of the taxes as.<ess(*d against the leal estate 
in the bill mention(*d, although this defendant was ready and willing 
to pay her share thereof, ami that during said period the ])roperty 
was several times sold hy tla* (’olleetor of 4'axes, for non-payment 
of taxes. In order to inest'rve her own title to the undivided ])art 
of said real estate belonging to this defendant, this defendant was 
compelled to furnish and did furnish all the money necessaiy to 
]>ay her own share of the taxes accruing on said real estate, and also, 
to pay the sfiid William L. Kinuneirs share of the said taxes on 
said real estate, including his share of the amount needed 
22 to re<leem the same from tax-sales, during all S4iid time, ex¬ 
cept for the y(‘ars 1914, 1915 and 191(). when the share 

of said William E. Kiinmell then due and unpaid hy him, was paid 
hv the agent and attornev of the other defendants, tenants in com- 
moil with this defendant, as it is alleged, in the <Sth ]anagraph of 
said bill thev claim to have done. 

to 

The aggregate amount of the shares of tax <lue hy said William 

E. Kiinmell, paid by this defendant, is the sum of $95t).44, for all 

which a lawful lien existed upon said ])roperty and for the enforce- 

inent of such lien the said real estate could lawfullv be sold and a 

( 

valid adverse title thereto acipiired hy the purchasin’. 

'rhis defendant is advi.<ed that she had the right to pay said taxes 
in order to save her own interest and estate in said laml from the said 
liens, and that in eipiity and good conscience she is subrogated to 
said tax-liens, and has the right to be })aid out of the procei'ds of the 
.‘jale of said William E. Kinuneirs one-fourth of said real estate, the 
amount of her said payments for his share of taxes, with inteiest from 
the several dates of pavment hv her. 

MARY E. S. K. CRAY. 

DisTRK T OF CoLl'MlilA, xs*.’ 

Mary E. S. K. Cray, being duly sworn, deposes and says: That 
I have read the answer hv me above suK^cribed and that the facts 

to 

therein stated are true, as 1 verilv believe. 

MARY E. S. K. GRAY. 
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Snl)<cril»e«l ainl sworn t<» lK‘f<»rc me this 'iOtli day of He- 
eemher, 

|si:ai..| KTTA LOl'ISH TAfUI.VKT, 

Xof ary Puhflr, I). (\ 

Ani<u'er of Lester KImmell et aL 

4 

Filed I )eceml)er 1. 1021. 


'riie answer of Fester Kiininell, May (F KiininelF Fnniee Kiin- 
inell. F’ex Kinmn'll. I.oni^(* M. Kiminell and I*'ranees Kinnnell. to 
the liill of (’oni]>Iaint a<:;ainst them and otliers in (’lianetM'v e.\- 
hihited. 

I-IO. d'hese defendants, on information ami belief, admit the 
allegations of fact in .slid hill to In* true, and eon.^ent to the ^rantinj; 
of the relief therein juaytMl. 

l*'nrth(*r answering said hill and (“speeially the «Sth paraLiraj)!! 
thiUH'of, tlu'se defi'iidants aver, as follows: 

a. 'riiat wlaai th(‘ taxes for the year (*ndin^ .lune ^»0. lOld, n|)<ui 
the real istatt* diserihed in s;n«l hill, heeame <lne and payahle, the 
aiient of these* d<*fendants was willing ami iea«ly to pay these di‘- 
fendants’ one-fourth (jf the* .sum*, hut the .siiel William Famhell 
Kimim-ll di<l not eontiihute his one-fourth theieof. so that the .siiel 
tax was not paid, and on Maich 17, 101 F the (’olleetor of Taxes for 
the 1 district of (’olumhia .M>ld the .siid real estate for saiel taxes and 
th(‘ .sum‘ was purehase<l hy one* (’harh's IF Wiltsie. 

A. d'hat when the* taxes for the ye‘ar endinii .lune MO, ltM4, on 
.Slid leal e*state, he*e*ame‘ due and payable, the aj^ent of these 
21 elefendants was ready and willine: to ]»ay these ele*fenelants’ 
one‘-feuuth the*re(»f. hut the* .slid William Fandiell Kiminell 
eliel not e*ontrihute his e»ne-fourth there‘eef, so that .slid tax was not 
]»ai<l and on the* Itith day of Mareh. IIM-"). the ('edleetor eif 'Paxes for 
the nistrie t of (’olumhia aiiain sold the .slid re*al estate* for said taxe's 
and the* same* was auain pure*hase*d hy .siiel (’harle*s IF Wiltsie. 

e. That when the* taxe*s for the* vear e*ndinii .lune* MO. 101.'), on 

.siiel re*al e*s1ate* lM*eame* due* and payable, the a.i:e*nt of the se* ele*fe*mlants 

was reaely ami willini: tee pay the*ir share*. one*-fourth the*n*e)f, hut the* 

siiel William Famhe*ll I\imme*ll a^ain faile*el to e*ontrihute* his e»ne*- 

feairth part eef the* saiel tax. .s) that said tax was not paiel. .\ml 

the'se ele*fe*nelants further show that there is no aiithoritv in law 

, < 

for the .siiel Fe»llee*tor of 'Paxe'S to re*e*eive payment of any le*.si amemnt 
than tlie* (*ntire .iie*neral tax fe>r any one ye^ar upein piDperty he*lel hy 
tenants in e*omme)n. ami these elefemlaiits e*oulel met pay their share* 
of the tax alone*, ami in oreler tei ]>ay the same were e*om])elleel tee 
pay tlie* entire tax. 

A. 'Phat on .lulv .“>1. 101.'). the ai'ient eif lhe.<e elefemlaiits re*eleH*meel 
the .siiel pre)])erty from .siiel two tax .sile‘s to (’harles IF Wiltsie, hy 
paying tn the saiel Colleeteir eif Taxes the sum of $200.01, the amount 
e)f saiel tax, interest and eeists under the saiel first sale, the sum 
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of $184.80, the amount of the tax, interest and costs under tlie said 
.second sale, ami the sum of $'J4*2.0V), the amount of taxes for the 
year emlintj: June 50, 1015, with '1* v penalty for the default in ]>ay- 
ment when due; in all the sum of $055.80. The defendant, 
25 Mary K. S. K. (Iray, paid to these defendants’ a^ent her 
share, one-half of said sum, hut the said William Lambell 
did not pay his share, $158.40, nor any part thereof. 

When the lax on sai<l real estate for the vear endiim June 
50, 1010, heeame <lue and ]»ayahle, the a.<j;ent of these defendants 
was ready and willini^ to pay their share, one-hnirth thereof, hut 
the said William Lamhell Kimmell did not eontrihute his proj)or- 
tion, one-fourth thereof, so that the said tax heeame in default, and 
(HI June tirst, 1010, a penalty of one per cent accrued th(*r('on, mak¬ 
ing the entire sum due, $240.01. On June 50, 101 <>, the auent of 
these defendants paid said entire tax, and the defendant, Mary K. 
S. K. dray, j)aid to the a<ient of these defendants her share, one-half 
of said tax and penalty, hut the said William Lamhell Kimmell did 
not pay his one-fourth thereof, amountinji; to $00.15, nor any ])art 
thereof. 

These defendants are advise*! and helieve that the said taxes were 
liiHis upon said real estate, paramount to the ri^^hts of all parlies 
to this eaus<‘. upon tin* whole of said real estate*, and indivisible as 
to any part interest of the owiu'is in eonimon ther(‘of; that under 
said liens, the whole interest and estate of ihesi* defendants niiiiht 
h(‘ divested and that it was neeessarv to i)av the said taxes in oi’der 
to |)roteet their own interests. That by payinu: the .siid taxes, these 
defendants heeame suhro”:ated to the liens created by said taxes upon 
the undivid(‘d (»ne-fourth interest of their co-tenant, William Lain- 
hell Kimmell, for the proportion of the taxes due by him. and that 
they are entith'd to have the amount due under said liens 
2<) paid to them out of the proceeds of the sale of said undivided 
one-fourth interest. 

LKSTKU KIMMKLL, 

MAY KIM.MLLL, 

KUN7CK KLMMKLL. 
h‘KX KIMMKLL. 

LOnSK M. KIMMKLL 
FRAXrKS K. KLMMKLL, 

Wy (JKO. K. SLLLIVAX. 

Their Affonu If, 

PiSTinCT OK CoM MIUA, SK : 

(leoiiic K. Sullivan, heiny; duly sworn, deposes and says, that 
he is the attoi'uev for the defendants mnm'd in the for(*LioinL^ answer. 
That all of said (kd'endants are no!i-residents of and ah.<ent fivmi the 
Pistriel of Cohnnhia. d'hnl the facts stated in said answer are true, 
as he verilv Iwlieves. 

C4K(). K. SLLLIVAX. 
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Sii];j:cril» 0 (l and sworn to l)cfoiv ir.o this *J4th dav of Deceinhor, 
1!>24. 

[seal.] BLANCHE NEFF. 

yatari/ Public, I). ('. 

fjrder AlUjnlug Parties. 

Filed .lannarv 5, 10*2’). 


Fl»on ((nisiihM’ation of the applieation <»f the parties herein, and 
it appearinu: to the Court necessary to ali^n the parties, plaintilf 
ami defendants, for the purpose of detenninin<i their conllictiim 
claims to the fund referred to in the hill of complaint tiled herein, 
it is l»v the Court this oth dav of Januarv. Ih2r), 

% «> ft 

Ordered that in the hearinir of the above cause Mary E. 
27 N. K. Cray, Lester Kinuuell, Mary (1. Kiimuell, Eunice 
Kiininell. I.ouise M. Kiiuinell and Frances 10. Kiinmell, he 
plaintitl's and (’harles Jacohsen. ('harli’S 11. Kauh. Edith Sander 
Carlish*. lOxccutrix of .lana's M. Carlisle, Thomas .1. O. Fuller and 
dames L. W’hitc.-itle. he defendants. 

A. A. IIOEIILINO, 

Justice. 

N(> objection. 

CEO. E. SCLLIVAN 

Atti/. for ('crialn Parties. 
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Stl/)ufatlou and Agreed Statement of Facts. 
Filed dune 1st, lh2o. 


It is hereby stipulatiMl and a.nn'ed by the jtarties to this cause 
throuLdi their respective counsel of reconl, that thi< cause may he 
h(‘;ird by the (’ourt without the ]>n»duction of wittu'.^ses upon the 
lolhovimr statement of facts, which are a.nree<l t(» by the parties 
her(‘to as true an<l correct. 

4'hat heretofore, to wit. on the 17th day of dune. 1‘dtll, one Wil¬ 
liam Lamhcll Kimmell was seiztMl, iu fee. ed‘ an umliviel(*d one- 
fourtl. intere‘st in lot numheK'd two (2t in W. A, Ihadlev’s sub- 
eiivision (ff sfpiare numleerc'd three hundred and ninety-one 
in the City of Washiiijuton. District of Colundaa, said subdivision 
heinu recoi'ded in Liber N. 1\., folio 200 of the records of the Sur¬ 
veyor's ollice for the District of Columbia; ami hein^ so seized hi' 
executed a deed of trust, wherein and whereby he conveyed the .<aid 
land to the plaintilf and to Oscar Luckett and the survivor of them, 
his heirs and assigns, in trust, inter alia, to .‘^ecure the payment of 
ten promissory notes executi'd by said William Lamhell Kim¬ 
mell. all ilati'd dune 17, 11M)1, and ])ayahle to the order of Maurice 
Kelly, on or before two years after date, au^reijating the sum of 
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$3,40;^(K‘), aiul bcinji; for llie .several amounts following, that is to 
siiy: One for .$(>()0.U0; three for the sum of $500.00 each; one for 
the Sinn of $.407.74; one for the sum of $*225.25; one for the sum 
of $200.00; one for the sum of $105.81; one for the sum of 
20 $187.1.4, and one for the sum of $187.12. The said deed 

gave to the trustees and the survivor of them the power, and 
iiujKwed uj)on them the <luty, to .'«ell said real estate at puhlie aiietion, 
in the event of failure to juiy .said notes or any of tliein, when re- 
(piested so to do l)y any holder of .siiid notes, or any of them. The 
said dec'd of trust was duly acknowledged and was recorded .Inly 
11, 1001, in Liher 2555, folio 408, et .seep, one of the Land Uecords 
for the District of (’olmnhia, and the .same is “Exhibit A” to the 
bill of complaint. 

The said O.scar Luckett died in May, 1012, and the plaintiff 
thereupon became, by ojieration of law, the surviving and sole trus¬ 
tee, under said deed of trust. 

That on .lanuary 22, 1024 the defendant herein, Charles .Tacob- 
sen, as the holder of two of the notes secured by said deed of trust, 
requested and directed said William (J. .Johnson, as surviving 
Trustee, to oiler the afore.said undivided one-fourth of .said lot for 
sale under the terms of said trust by reason of default in the pay¬ 
ment of siiid notes. 

That in accordance with and ])ursuaut to .said direction and re¬ 
quest .said surviving trustee advertised undivided one-fourth interest 
in siiid j)ro])erty, as covered hy said deed of trust, for sale at public 
auction on the 1.5th day of May, 11)24. .\ copy of said adverti.se- 

ment is attach(*d hereto and made a |>art lua’c'of. At saifl auction 
Mary VI. S. K. (Iray became thi‘ |)urcha.ser for $:),5()().00 cash and 
the expenses of sale amounted to $.*>07.1)2. 

That at the time .said deed of trust was executed and coutimiouslv 
thereafter, and at the time of the .said sale, the defendants, Mary 
E. S. K. Cray, Lester Kinunell, Mary (1. Kimmell, iMiniee Kimmell, 
Louise M. Kimmell and Eranees E. Kimmell, were tenants in com¬ 
mon in fee, with William J.ambell Kimmell, or with his heirs, after 
his death which occurred on the 22nd dav of .lulv, 1920. 

c. t. 

30 That the notes secured bv said deed of trust are held at 

the present time as follows: 


Charles .Jacobsen, two of said notes for $500.00 each. . . $1,000.00 


Charles 11. Kaiib, one note for $500.00 one note for 

$497.74 ..... 897.74 

Edith Sanger C’arlisle, Executrix of .James M. Carlisle, 
one note for $225.25, one note for $187.12, one note 

$187.14 . .599.,50 

Thos. .J. D. Fuller, one note for $000.00. 000.00 

Jas. L. Whiteside, one note for .$200.00. 200.00 


That a jaiyment of $25 was made on .July 24, 1905, u])on the 
j)rinci|5al of the la.^t named note for $200, reducing the balance 
of principal due on said note held by defendant .James I>. White- 
side to $175, with interest due thereon from .July 21, 1905; that 
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no pjiyinoiit 1ms licen made upon the principal of any of the other 
8 notes aforesaid, ami with respect to the $<>00 note hehl hy defeml- 
ant d'honias .1. I). Fuller, no interest has been pai<l since l)ecemher 

17, Ihttl, iKM* with respect to the remaining 7 of Siiid notes since 
June 17. Ihtto; that the plaintill's and defendants have, after dili¬ 
gent scare'll and investigation, Urn unahle to trace the further note 
for 8F.*"».8l <lescrihc<l in ihe afore.siid dee<l of trust dated June 17. 
IhtH. ami payable on or before two veal’s after date to the onler of 
Maurice Kelly: that said Maurice Kelly departed this life aliout 
fifteen ycais auo, and was named its the orij^inal jiayee in all of 
the notis secured by said derd of trust; and that, under thest' circum¬ 
stances. the parties hereto are unahle to stipulate with resjiect to said 
^Itfo.M note hein^ still due ami unpaid, hut it is stipulated that the 
other h notes are still ilue and unpaid, subject to the aforesaid 
credit on the note, and with interest due on the respective not(‘S 

from the respective dates already stateil. 
dl Faraiiiaphs 7. S and If of the hill set forth the claims 

advanced to the Trustee by the respective parties mentione<l 
therein. 

I'rom prior to May. IIKK). until the said sale under the deed of 
trust. Mary 1*7 S. K. (Iray was the owner of an undivided one-half 
of till' saiil lot : ilu* defendants. I.c'ster Kimmcll. Mary (5. Kimmcll. 
lainici' Kimmcll. Louis(‘ Kimmcll and l*'ranc(*s 1\. Kimmcll. th(* 
lu'irs of .\ndrcw J. Kimmcll. were ea(‘h owners of an undiviiU'd 
one-twcnticlh and collectivclv the owners of one-fourth of said lot. 
and the ilcJeiidant William Famhcll Kimmcll was the owm*r of 
an undivide<l one-fourth of .'saiil lot until Julv 'I'l. Ih’JO. when he 
died, and his intu’cst descemh'd to his heirs. That continuously 
from May l!ff)0. to the death of .<aid William l.amlu'll Kimmell. 
h«‘ rcci‘i\etl one-fourth of the rents and ju'ofits of .<aid lot. and ther<*- 
after his heirs continued to receive one-fourth of the rents and 
prolits of .Slid lot. until the .sale of the .<ame: all rents and jirotits 
for the entire property havino; been (*olh‘cte<l hy a single a.uent 
employed and dcsiiinated by all of the owneis of said property, 
which aiient remitted to each their resjiective separate shares of the 
rents and prolits as collected. 

J'hat durino .said time, from May ^‘>. l‘J(M). to tin* said .sah‘ of 
William l.amhcll Kimmeirs umlividccl interest in .slid real estate, 
the .Slid William Lanihell Kimmcll did not pay. nor did anyone 

for him pay. any part of his one-fourth share of the taxes upon 

sai<l lot. and that the whole of the taxes accruing due on said lot 

and the jienalties thereon, and costs and penalties to redeem from 

tax sales, includini* the one-fourth part thereof du(‘ hy said William 
Lamlndl Kimmell. were ])aid by the other tenants in common. 

That, on March 17. 1914. said lot was sold to one C. IT. Wiltsie, 
for non-])ayment of taxes for the year 1918, and on March 1<>, 191.'). 
it was aiiain .sold to Wiltsie for non-])ayment of tax(‘s for the vear 
1914. The .said lot was auain .sold on March 19, 191S. to one T. J. 
Kout for non-payment of taxes, for the year 1917, ami on .March 

18, 1919, it was sold to one John Faust, for non-pa.vment of taxes 
for the year 1918. That no part of the tiLxes, interest, 
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.‘1*2 penalties and eosts on these tax-sides was paid by said William 
Lanil)ell Kiimnell, but tbe whole was paid by the defendants, 
co-tenants with him. 

On .Inly I."), ItUr), tbe <lefendants, heirs of Andrew .1. Kiinmell, 
paid tbe share of taxes due on said lot by siiid William Lambell Kim- 
mell, amounting; to $1.'>.S.4(), and on .lime 29, 191(), paid tbe share 
of said taxes due on S 4 ii<l lot by sai<l William l.ambell Kimmell, 
amounting to .$()().I.'). 'Fbe interest upon sai<l several payments 
from date of payments to Si'ptember 1, 102d, amounts to $102.()(>. 

All tbe other shares of taxes due by said William bambell Kim¬ 
mell on bis undivided one-fourth of said lot, during all tbe said time, 
were paid by defendant, Mary 1’]. S. K. (bay, ami amounted to 
Tbe interest on said si*v(‘ral sixteen ])ayments from tbe 
respective dates of pavment to September 1, ltt2.‘>, amounts to 
.$7()4.S(). 

Neither Marv 1*7 S. K. (b*av, nor tlu* heirs of Andrew .1. Kimmell, 
ever notified anv of tbe not(‘-boblers of tbe fact that tbe taxes were 


in arrears, or that William Lambell Kimmell ba<l not paid bis share, 
or that they ba<l paid it. 

That from September, Ibdl, to tbe <late of .slid .sde under tbe 
deed of trust, and continuously to the jirc.smt time, tbe plaintiff, 
William (L .lobn.sin, was and is tb(‘ auent and attoinev of tbe said 
.Vndrew .1. Kimmell heirs, with rc'sjK'cl to their uudivid(‘d intere.st 
in said property. 

That .Slid ^Villiam Lambell Kimmell, during all of .slid time, wa.s 
impecunious, paid no interest upon, nor any part of tbe juineipal 
due on, .sii<l promi.ssiry notes, exceptinii; .$2.”) paid .Inly 24, lOO.'), on 
tbe $20d note bebl by Jaimv L. Whiteside*, and di'cliueel to pay bis 
share of tbe taxes on tbe ‘iroiuid that be was without funds to do so. 
That neither Marv 1*7 S. K. (bav, nor tbe heirs of .\udrcw .1. Kim- 

• t 

niell, informed any of tbe note-holders of tbe.s* facts. 

That no partition of .sii<l lot amon.ii tbe tenants in common was 
ever made. 4'be said lot was as.^es.sed as a single lot and tbe 
33 taxes a.s<e.s<ed thereon were upon tbe whole lot. 

That tbe parties hereto leserve to themselves all (piestion.s 
of law arising u])on tbe pleailin.us in this ca.s* and upon tbe facts 
above agreed upon. WM. (5. .lOIINSOX, 

Survirinf/ Trufifrr aud PlainfilJ in Ahovr ('axe. 
OKO. K. St LLhLVN. 

Attonieif for Defondanfx .]fnrj/ K. S. I\. (iratf, 
Lester Kimmell, Mart/ (i. Kimmell, Kunice 
Kiinmell, Louise M. Kimmell, and Frances 
F. Kimmell. 

STANLEY I). WILLIS, 

Attornei/ for Defendants ('harles Jaeohsen, 
Charles //. Daub, Edith Sanyer ('arli.xle, 
Exeeutrix of James M. Carlisle. 

ERLDLKK’K S. TYLER, 

.{ttornetf for Defendant Janifs Ij. Whiteside. 

TIKfMAS .]. I). FELLER, 

In Propria Persona. 


June 1,1923. 
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.*>4 Exhibit “1.” 

Tnij<fers' Sale of Vahtahle Ural Ksfate Situated on Xinth, II and 

Water Streets, South u est. 

r>y (liroclion nf .<(‘(*uro‘l l>y a cortain <1 o(m 1 of trust nronled 

ill I.il'Cr No. ‘Jo.").'), l’'oIio ct s(‘<|., of the land records of the Eis- 
trict of (’ohnnl)ia. the undersijjjned survivin.i!; trustee under .^iiid will, 
will oiler for .sile at puhlic auction, in front of the pnanises, (ai d'ues- 
dav, the lift(*<“nth dav of Mav, at Five o'clock I*. M., an un- 

<livided oiu'-fourth interest in the following: <lescrihe<l land, situate 
in th(‘ city of Washinjiton, Histrict of (\»luinhia, known as lot nuin- 
hered two (*2) in W. A. Ihadley's suhdivision of .‘^(juare ninnhered 
three hundre<l and ninety one (2»1)1 ), as shown on plat recorded in 
Fiher X. K. at folio 20.3 of the records of the surveyor's otlice of the 
District of (’oluinhia, said land frontin" about 22.3.9 feet on H 
Street south, about 79.1 feet on Xinth Street west and about 19:’>.<S 
feet on Water Street, and eontainin." 2.3,970 scpiare feet, more or less. 

d'erius of sale: One-third cash, balance in two e(pial installments, 
payable at one ami two years, res|>ectively, after date, with interest 
from <lay of .<ale at six ])er ciMitum per annum. Deferre<l juircha.'^e 
money to he a first lien upon the property sohl to he secure<l by the 
notes of the purchaser and by deed of trust on the property in t(‘rnis 
and foim satisfactory t<» the trust(*e. or all cash, at’purchaser's op¬ 
tical. 'frustt'e to ccaivey a ^ood title free' from liens, includinij taxes 
t(» day c»f sale*. A cash deposit of three hundrcHl dollars will 
2».3 he reijuircd at time of .sih*. All ccaiveyancinL; and ic'cordinji 
at cost of ]airchast*r. d'erms of .sile to he ccanpliiMl with by 
purchaser within 29 davs from dav of sale. 

WILLIAM (L JOHXSOX, 

Narri cin <j Trustee . 

I'Vndall Huildini^. 244 D Street X. W. 

Meniora ndum. 

Filed June 3, 192-3. 


The hill of ccanplaint herein, liled February 27. 1924. alleges, in 
substance, that, on June 17. 1901, one William Lambell Eimmell 
was seized, in fee. of an undivided om^-fourth interest in certain real 
estate (described) in this District, and executed a deed of trust, con- 
vevin.ij; his inten^st therein to plaintilf and one Oscar Luckett, and 
the survivor of them, in trust, to secure the jeayment of ten jiromis- 
sory not(‘s executed by the said Kimmell. all dated June 17. 1901, 
and ]*ayal le to the order of one Maurice Kelly in two y(‘ars. amure- 
natini:: the sum of .$2,49:>,0.3. The dec'd of trust contains the usual 
provisions in respect of sale, at ]>ublic auction, in the event of failure 
to pav th(‘ notes, or any of them, when so thereunto recpiested by 
anv holder. The deed of trust was dulv recorded Julv 11, 1901. 
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The said Oscar Luckett died in May, 1912, and plaintitT thereby 
hecaine. a.^^ he still is. sole trustee under the deed of trust. On June 
14, 19*2.*), the defendant, Oharles Jaeohsen, jis holder of two of sud 
notes, directed jJaintill to make sale under said deed of 
3() trust; and which siile was thereafter made to defendant, Mary 
K. S. K. Oray for the net sum of }fd,f92.0<S (after deducting 
expenses of sale). 

At tlie time of the execution of the trust, and at the time of the 
sale just mentioned, the defendants, ^lary K. S. K. Gray, Lester Kim- 
mell, Mary G. Kimmell. Luniee Kimmell, Louise M. Kimmell, 
ami I'ranees K. Kimmell, were tenants in common, in fee with 
said William Lamhell Kimmell, and, after his death, July 22, 
1929, with his heirs. The present holders of the promissory notes 
.secured hy the trust are the defendants Jaeohsen, Kauh, Carlisle, 
Executrix, Fuller, and Whiti'side. The terms of said sale w(‘re, 
that plaintiff, as trustee, should convey a good title, free of liens, 
including taxes to date of sale. 

It is further alleged that the deeeclent, William Lamhell Kimmell, 
failed to pay his pro]>(»rtion of taxes assessed against said real estate 
during a long series of veal's, and that, for her own protection as a 
tenant in common of the juoperty, the defendant, Mary E. S. K. 
Gray, was compelled to pay. and did pay, to the (’olleetoi* of 'Paxes of 
this nistrict. in a<Mition to her own share*, taxes dm* hy the* said 
WJlliam Lanih(*ll l\inim(*ll. amounting to $9r»9.44 ; and, foi* the same 
ri'ason, the defendants Lester Kimmell, Mary G. Kinmi(*ll. iMinice 
Kiniiiu*!!, K(*x Kimm(*ll, Louise M. Kimmell, ami I'ranec'S K. Kim¬ 
mell, paid taxes, in addition to their own several shares, aggregat¬ 
ing »$21<S.r)L The p(*r.<ons named claim of the plaintiff herein the 
right of reimhursement, concerning the taxes so paid hy them, as 
above, out of th( proceeds of Side realized hy plaintiff. On tin* 
other hand, the not(* holders aforesaid <l(*ny the right of 
said tenants in common to he reimhurst'd; insisting that 
the entire net proceeds of the sale should be applied, pro rata, 
to the said .‘several notes. 

In order that jJaintiff may be properly protected in disbursing 
the fund, and in view of the conflicting claims thereto, as above*, 
the plaintiff prays that the ee)ntemling parti(*s be i(*(pnred to inter- 
])lead, and that decree be entered heri'in directing plaintiff as to 
bow he shall ap|»ly tin* proceeds of sale. 

.Answers have been fil(*d by the several and resju'ctive* defendants, 

but it is believeel that the foregoing recitals of fact as contained in 

the bill of complaint her(*in are substantially correct, and that no 

further material light is thrown bv the several answers r»r the aver- 

* 

merits contained thi'iein, so far as concerns the disposition of the 
ultimate* (juestion of law pr(*sented. 

An agreed statement of fa(‘ts has been filed in the cause, fnan 


which, in addition to the .several matter's above r'eferr'(*d to, it ajipears 
that on July 24, 190."), a payment of .$25 was made on account 
of the firineipal of one of said promissory notes (for .$200); that 
no payment has been made upon the principal of any of the other 


oo 
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that as to tlu‘ note for $')()(). held hv <lefendant, I'ullor, no 
inteicst has been paid since Deceinher 17, llMtl; nor lias any in¬ 
terest h en paid on tlie remaining; notes since-lune 17, llM)r>. 

'Phe short of the matter, therefore, appears to lx* that, on .Inne 
17. llMtl. the said W illiam Lamlxll Kimmell e.xeented the dtxd 
of trust aforesai<l on his nndivide<l one-fonrth interest in ri'al 
.*JS estate, to seeiiie tlu* |»ayment, in two y(*ars. of his certain 
ten p!’onii-sorv notes, and which notes, aeeordinii t<» their 
face, heeanii* <lne and payai>le .lime 17. ltM>.‘>: that no inter(*st has 
h(*en |»ai<l on any of said notes since .Inne 17, llKK’); that the said 
Whlliam I,amh(‘ll Kimmell died -Inly *2*2. lh’20; that on .Inne 14, 
l!t*2.‘l. the d(*fendant .laeohsen, as the holder of two of said notes, 
direeteil ]>laintill‘ to forcelo.<e .s‘iid deed of tinst, ami thereafti'r the 
sale was made. 

d’he ejLse is somewhat peiailiar in that all per.^ons eoneern(*«l dur¬ 
ing a lon^ eonr.se of years have sh'pt iij)on their rijihts: the eo- 
teiiants of the said Whlliam Lamhell Kimmell, a]»parently. permit- 
tini: him to reeeivi* his full one-fonrth interest or share in rents 
and profits aeerninn from the property, ilnrinu: a period of njiwards 

of tweiitv vears. without <l(‘<lnetion for his (m(*-fonrth share of the. 
• • 

ta.xes: and tin* note holders, f(»r practically the .same ]K“rio«l, as- 
.M'ltinii no claim nmler their loni!; overdm* noti'S. or makinii; any 
eH’oit to fore<-los(“ the diad of trust, waited until sonii* three* y(*ar.s 
after the* death of the .said W’illiam Lamlu*!! Kimmell. and then, 
wIm'Ii suit at law. heeanse <4’ the har of the statute of limitation.s, 

doiihtle.s.s ('(Mild not have* heen siieee.ssfullv maintaini'd em the note's. 

« 

enie of the* holders e)f two of the* m>te*.s. (.Iae*ohsen), re(iiie*ste*el the 
tm.-tee* nnde*r the* <le*e*d of trust to foi*e*e*lo.si* the* .same*, and that was 
elone. 

.\11 parties, therefore*. se*e*m to have* he*e*n in eepial fault and 
ne*ul<*et: hnt that fact, in the opinion ed the (’onrt. eloes ne4 alVeet 
the* ultimate* (pie'Stion in the e*a.se. 

It .se*e*m.s t(> he* the* law that one* tenant in e*omme>n ean e*onve*y 
his portion or inte*re*.st in real estate*, without alle'ctinu; the 
P>tt riiihts of his e-o-te*nants: Stephe*n v. Hall. (*2*2 Whill. .‘)21t.) 

And it. also, seems to he well e*.stahli.she*<l that a te'iiant in 
e*ommon. who d'Se-har^e'S a lie*n iipem the* e*onimon pro)u*rty. has a 
rii^ht of e-ontrilMiti(ui fnun his e-o-te*nant : and. as .see*nrity. is e*n- 
tith'el to a lie*n upon his eM»-te*nant‘s share* of the* prope*ity, and 
whie h lien may lu* e*]d’oi-ee*d in e“(|nity. 

IJoll nl. V, l*'ve*re*tt ft al. (7.4 N. .1. Kep ()'.t7:) 

•Mexander v. honulas. ((> 1). (’. *247:) 

Ilnre'ly v. Hurley. (14S Ma.ss. 444:) 

.Me*(dintoek v. Fontaine (*t al. fllO Fed. 44.S:) 

Hoi^an V. Me*Mahan. ( 11.’) Md. 10,I;) 

Tiffany on I{e*al Fre»pe*rty, Se*etion 171. and e*ases eite*d in 
note 1*24. 


On the* othe*!- hand, it .see*ms to he* the law that the* eepiitahle e-laim 
e»f one tenant in common against his e*o-tenant for rents and ])rofits, 
reee ive'd in exee^ss ed his share, is superior only to }<vb(<equ(‘nt inort- 
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gages or liens; or, as otherwise exi>res.st'(l, it is not the policy of 
the law to enforce liens upon the interest of one joint-owner of land 
in favor of another for unadjusted, and, to ihnocent purchasers and 
creditors, often unknown accounts for rents and protits: McArthur 
et al. vs. Hcott. ct al. (31 Fed. 521;) Flack ct al. vs. Gosnell, Trustee, 
(To Md. 88;) Hums v. Dreyfus, (til) Miss. 211;) Matthews v. Cap- 
shaw, (101) Tenn. 711.) 

It is true that the claim herein does not concern an accounting 
in respect of rents and protits; hut the situation here ])resent is 
not sul)stantially dillVrcnt, since all rei-ord tax liens were (lischarged 
by jjaynient, and, from thence forward, the matter of contrihution 
as between co-tenants was (piite as much an “unknown account,” as to 
creditoi's as would be the matter of an accounting for rents and 
pro! its. 

40 The Court is of opinion that the net jH’oceeds of sale 

herein should be distril)Utcd ])ro rata among the holders of the 
promissory notes; and appropriate decree to thae end may be pre- 
I)ared, and submitted on notice. 

A. .V. llOFllLlXtJ, 

June 4, 1025. Jtistirc. 

Final Decree. 

Fileil June 15, 11125. 

♦ ♦ ♦ ♦ * 5|t j|e 

This cause coming on to l)e heard at this term of Court, upon 
the plea<lings and the agr(*ed stateiiKMit of facts, and tlu‘ same hav¬ 
ing been duly argued and sul)mitted by counsiJ for the respective 
parties, it is hy the (’ourt this 15th <lay of June, A. D. 1025, 

Adjudged, ord( red and decK'cd that the claims of .Mary K. S. 
K. dray, Lester ICimmoll, .Mary d. Kimmcll, Fmii((‘ Kipunell, 
Louise M. Kimmcll and Franc(*s F. Kimmell, against the* pifu'ceds 
of sale in the possession of William d. Johnson, surviving trustee, 
for certain alleged tax advancements, Ik* and the same are hereby 
seveiallv denied. 

.\nd it is further adjudged, ordered and dcciecd tliat C’harlcs 
.facobson. et al., and the unknown holder of one note, l»e and they 
are caititled to the jn’oceeds of .'^ale pro ial<', and that William d. 
Johnson, surviving trust(‘(‘, be and he is her(*hy authoriz(‘d and 
directed to pay and distribute the net proce(‘ds of sde in his po.s- 
.'session, to wit: the sum of $3,102.08, pio rata among the said note 
holdei*s in the manner and amount as follows: 

.\iuo\int of notes. 


Note holder. 


Charles II. Haul*. 

Edith Sanjjer (’arlisle Excs-iitrix 

of James M. (’arlisle. 

Thos. .1. I). Fuller. 

Jas. L. Whiteside.•. 

Holder Uukuown. 


rriiieigal. 

Iiiter(‘st. 

Total. 

Pro rata 
share. 


.$i.074.(;(; 

$g074.(M> 

$917.8:{ 

S07.74 

1M14.77 

l,S(rj.ol 

.S2:i.01 

.7.M1..70 

04 4.1(1 

1.24:;. (Ml 

049.80 


(H)g.SO 

i.gcg.so 

0.08.02 

170.00 

is(i.:i7 

.‘{(>1 ..‘17 

109.78 

190.81 

gl8.77 

414.08 

183.28 
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AikI it is further onh'reil and decreed tliat with re¬ 

spect to thi‘ proceeds <lue tlie unknown holder of the note above 
mentioned. sai«l William (h Johson. surviving trustee, 1)0 and he is 
herehy authorize<l and directed to pay the same into the Ivegistry of 
this (’ourt. and further that, in the event of an a])peal and snper- 
se<leas. said surviving trustee shall forthwith deposit in the Registry 
of the (’ourt all (d the aforesaid pnH-eeds amounting to $d,lh2.(lS. 

An<l it is further adjudged, ordered and decreed that the costs 
in this proceeding he an<l the same are herehy taxed and assessed 
against .Mary 1'.. S. Iv. (Jray. Lester Kimmell, Mary (1. Kimmell, 
Kuniee Kimmell. Louise M. Kimmell and Frances K. Kimmell. 

I>v the Court, A. \. IIOFIILlNd, 

Justice'. 

From th(‘ foregoing decree Mary F. S. (iray, Lester Kimmell, 
Marv (I. Kimmell. Funiee Kimmell, Lonis(* M. Kimmell and 
Frances f]. Kimmell. in open Court note an a])]>eal to the 
-l*J Court of .\.pi>eals and the undertaking on appeal if for costs 
is herehy fixed at J^IOO.OO or a deposit of .$00.(10 in cash, in 
lieu thereof, and if a su|Hn’sedeas the penalty of such undertaking 
shall he in the sum of $500. 

A. A. lIOFIILINCi, 

Justice. 

Memoranda. 

dune *dd. iri’do.—Cmlertaking on ajtpeal approved and filed. 

dune *21. 1025.—$2>.102.08 deposit(Ml in the R(‘gistrv of the Court 
hy W'illiani (!. dohns(»n. 'i’rusttH'. 

t2» Assiffn mcnf o/ Krrttrs. 

I'iled dune 20, 1025. 


The appellant's. Mary F. S. K. (iray, Lester Kimmell, Mary 0. 
Kimmell. Funiee Kimmell. Louise M. Kimmell and Frances F 
K’immell assign the following errors in the final deeret* entenMl 
herein; 

1. The Court erred in diuiying the claims of the appellants against 
the juoeeeds of sale concerned in the cause for the tax ailvanee- 
ments. with intere.«it. admitted to have heen made hv them. 

2. The (’(Hirt erred in decreeing that the holders of the notes 
.‘ieeuriMl hy «h‘eil of trust on the property eoneerned are entitled 
to the entir(‘ net proceeds of sale, without first deducting the tax 
advancements, with interest, claimed hy aj>pellants. 

The (’ourt erriHl in awarding costs against these apjKdlants, 
which award was based upon the Court’s errors in the particulars 
aforesiud. 

CiFO. F. SULLIVAN, 

Attorneif for Appellants Mari/ K. S. K. (rrat/, Lester Kimmell, 
Marn (i. Kimmell, Knniee Kimmell, Louise M. Kimmell, and 
Kranees E. Kimmell. 
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44 Designation of Record on Appeal. 

Filed June 21), 102:>. 

The Clerk will j)lease prepare transcript of record on appeal in 
the ahove ea.^^e, ineludin^r the following;: 

1. Hill of interpleader, and Exhibit A. filed therewith. 

2. Five answers filed by the various defendants. 

IC Order alip:ning j)arties. 

4. Stipulation and ajireed statement of facts. 

’). Memorandum opinion of Court. 

<). Final decree; appeal noted. 

7. Undertaking on appeal given and approved—notation of date 
thereof. 

8. Deposit of $3,192.08 in Registry of Court by William G. 
Johnson Trustee—notation of date thereof. 

0. Assignment of errors. 

10. This designation. 

C.EO. E. SULLIVAN, 

Affornrfi for A pprifanfs Marjf E. S. K. (trag, 
Lester KImweff, Marg 0. KinDncll, Eunice 
Kimmelf, Louise M. Eimmell, and Frances 
E. Kimmeff. 


4.1 


Supreme Court of the District of Columhia 


Untted Statp:s of America, 

District of Columhia, ss: 

I. Morgan 11. Reach, Clerk of the Su[)reme Court of the District 
of Columl>ia, hereby certify the foregoing pages numh('red from 
1 to 44 both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, coi)y of which 
is made part of this transcrij)t. in cause No. 4228.3 in Equity, 
wherein William (L Johnson, Surviving Trustee, is Plaintiff and 
C’harles Jacobsen et al. are Defendants, as the same remains upon the 
files and of record in said f^)urt. 

In feslimonv when*of, I hereunto sul>scribe mv name and affix 

• t. 

the s(*al of said Court, at the (’ity of Washington, in sai<l District, 
this 4th day of November, .11)2.'). 

I Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4403. Mary E. S. K. Gray et al., appellants, vs. Charles Jacobsen 
et al. Court of Appeals, District of Columbia. Filed Dec. 14, 1925. 
Henry W. Hodges, clerk. 
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